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Partner’s Corner
Closure of Huapai Office
The partners at Smith & Partners have decided that we can better service our
Huapai clients’ legal requirements from our Lincoln Road office and have made
a decision to close the Huapai office at Christmas 2008.  All of the teams at the
Lincoln Road office will increase in size meaning we will be able to provide even
more efficient legal services to you.
You may question our decision to close the office.  However, we have found that

either contained in or read together with
the Securities Markets Act 1988 (“the Act”).
Intention of the changes
The intention of the amendments and
regulations is to oblige Investment
Advisers and Brokers to make certain
disclosures to clients in a prescribed
manner before giving investment advice
or providing services as an Investment
Adviser or Broker.
What must be disclosed?

the traditional methods of dealing with you, such as meeting at our office over

An Investment Adviser must disclose in

every matter, are quickly becoming old fashioned and outdated.  There are far

writing, in the manner prescribed, the

less meetings and telephone calls involved in each transaction.  With modern

following:

technology, much of our work is undertaken by e-mail.

• experience and qualifications

Also, lawyers have had to become more flexible and we find that when we do

• criminal convictions and adverse

meet with you, it may be at your home, your place of business or another place

findings in any Court on their

such as your accountant’s office.

professional role

So, for a standard transaction, such as a property transaction, most of the

• the nature and level of any fees charged

dealings will be undertaken by email and phone or facsimile in the first

• details of remuneration or awards they

instance.  There may be a requirement for only one or two attendances prior to
settlement.  Most times, you are happy to attend our office for those meetings,
however, in some cases, we may be able to visit you at your home or your place
of business.
Therefore, even though we are closing the Huapai office, we feel that there will
be little or no impact on the way in which we conduct our business with you.  
We look forward to fostering an ongoing association with you.

received or will receive from anyone else
• other interests and relationships that
could affect the advice
• types of securities they advise on
It is important to note that clients do not
have to ask for this information; it must be
provided up-front.
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Who is an Investment Adviser or Broker?

for a declaration of any conflict of interest and a consequent

An Investment Adviser gives recommendations, opinions or

prohibition if a conflict does arise.

guidance relating to investment in securities to members of the

It has been suggested that a client agreement should be

public in the course of the adviser’s business or employment.

introduced that clearly sets out the risk associated with the

Certain information will not constitute advice, such as opinions

investment being considered. It has also been argued that

published in the media, assistance with acquiring and disposing

because a person’s life savings may be at stake, the Government

of securities, and offer documents including a registered

should consider passing more comprehensive laws requiring

prospectus and authorised advertisements.

Advisers to fully apprise unsuspecting investors of the risks

An Investment Broker receives investment money or property

being taken and make it part of the Investment Adviser’s job

from members of the public in the ordinary course of their
business. Therefore, the definition of an Investment Adviser or
Broker can include share brokers, financial planners, accountants,
lawyers and others that give investment advice to the public.
One point that will be of real interest is the requirement for
Investment Advisers and Brokers to disclose their commission
structure and the amounts before advice is given. That includes
all remuneration whether direct or indirect, that the Adviser or
Broker may receive following the giving of advice.

to assess the client’s situation and make a recommendation
based on that. Legislation aimed at ensuring that the risk is
understood could be the next step.
Remedies
An Investment Adviser or Broker who fails to disclose in
accordance with the Act commits an offence, and may be
liable for a maximum fine of $100,000 for an individual and
$300,000 for a body corporate. However, the Investment
Adviser or Broker has a potential defence if he or she believed
on reasonable grounds that the disclosure given was not

Criticisms
The regulations have been criticised for not going far enough
as Advisers and Brokers are not required to give advice about
the nature and quality of the investment and the client is not
required to sign any agreement or receive any warning about

deceptive, misleading, or confusing.
It is hoped that these changes go some way towards
increasing transparency and reducing the types of losses we
have seen recently.

associated risks. Furthermore, the regulations do not provide

Solicitor Profile - Kylie Taylor
I first joined Smith & Partners Lawyers

Professional Legal Studies course in March 2008.  I am extremely

in June 2007 as a part-time Law Clerk

excited in respect of my scheduled Admission as a Barrister and

while completing my University studies.  

Solicitor of the High Court of New Zealand in July 2008 after

I was initially based at the Huapai

which I will be promoted to Solicitor.

office and later joined the team at the

I work primarily in Smith and Partners’ commercial, property and

Henderson office. The firm confirmed
my appointment as a Law Clerk upon
completion of a Bachelor of Laws (LLB)
and Bachelor of Arts (BA, Politics Major)

estates teams and I also assist clients with their annual gifting
programmes. I am really enjoying finally being able to put law
into practice and working with a vibrant firm.

degrees at the end of 2007 and my

Solicitor Profile - Louise Butterworth
I have been a part of the team at Smith &

from their experience and the value and variety of work that

Partners for 18 months, since completing

comes into our department.  So far I am really enjoying getting

my Bachelors of Laws and Arts at the

to know our clients, both new and old, and hope to continue

University of Auckland in 2006.  I work

providing the level of expertise and service Smith & Partners

closely with partners Peter Smith and

clients have come to value.

Wade Hansen in our Commercial and
Property teams, and am learning a lot
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Are You in a De Facto Relationship?
The inclusion of de facto relationships, (which encompasses same sex

•

any arrangements for financial support between the parties

relationships) within the Property (Relationships) Act 1976 (“the Act”)
effectively means de facto couples will receive similar treatment,

the degree of financial dependence or interdependence, and

•

the ownership, use and acquisition of property

•

the degree of mutual commitment to a shared life

De facto relationships and the Act

•

the care and support of children

De facto relationships will ordinarily be covered by the Act only

•

the performance of household duties

•

the reputation and public aspects of the relationship

concerning disputes about property, to those who are married.

if the partners have lived together as a couple for three or more
years. After three years, the principle of equal sharing applies.
There are exceptions to the three year rule. These include
situations where there is a child of the de facto relationship or
where one party has made a “substantial contribution” to the de
facto relationship. Before it makes an order, when considering
exceptions to the rule, the Court must be satisfied that failure to
make an order would result in a serious injustice.

The overall question for the Court is whether the two people
concerned live together as a couple. The above list is not
intended to be exhaustive, and any other relevant factors may
be taken into account. Similarly, none of the factors is either
independently, or in combination, a necessary ingredient of a
de facto relationship. The factors set out above simply assist the
Court in determining whether a de facto relationship exists.

Definition of a de facto relationship

It appears the Court is looking for a mutual commitment to a

Section 2D (1) of the Act defines a de facto relationship as a

single lifestyle, with or without a common residence or sexual

relationship between two persons whether they be a man and a

relationship. The Court will also be giving active consideration

woman or same sex partners; provided both are aged 18 or older,

to the intention of the parties at ‘relevant times’, (‘relevant times’

live together as a couple and are not married to or in a civil union

will vary from case to case, but essentially encompass the series

with each other.

of events being considered by the judge) to enter into and to
remain in a committed de facto relationship.

What constitutes living together as a couple?

It is possible to avoid the usual rules relating to relationship

Section 2D (2) of the Act states that when determining whether

property by entering into an agreement under the Act.  This

two persons live together as a couple, all the circumstances of

allows you to make your own arrangements and protect

the relationship are to be taken into account, including any of

property acquired before your relationship. Section 21 of the Act

the following matters that are relevant in a particular case:

allows parties in a relationship to “contract out” of the Act.

•

the duration of the relationship

If you have or are about to enter into a defacto relationship and

•

the nature and extent of common residence

you have any specific concerns or are unsure whether you need

•

whether or not a sexual relationship exists

an agreement, you may contact us.

Limited Partnerships Act 2008
The Limited Partnerships Act 2008 (“the Act”) came into force

‘limited partners’ whose liability is limited to the extent of

on 2 May 2008 and replaces the ‘Special Partnerships’ regime

their investment or capital contribution to the partnership.

that existed under Part 2 of the Partnerships Act 1908. The Act
establishes a new regulatory and tax regime in New Zealand

•

The limited liability is retained only so long as the limited
partner does not engage in the day to day management

for limited partnerships which removes barriers to foreign

of the partnership. The limited partner is only allowed to

investment capital and promotes growth in New Zealand

participate in what is referred to as ‘safe harbour activities’

venture capital and private equity industries.

such as key decisions on how the partnership is run but not

There are several key features of Limited Partnerships under the Act.

day to day management. A complete list of ‘safe harbour

•

activities’ can be found in the Act.

They are a separate legal entity. A limited partnership must
have at least one general partner and one limited partner

•

•

Limited Partnerships will have ‘flow-through’ tax status,

and they cannot be the same person. A partner may be a

meaning that each partner will be taxed individually at

person, a partnership or a body corporate.

that partner’s personal tax rate rather than the partnership

They have two types of partners – ‘general partners’ who are

being taxed as a whole.

liable for all the debts and liabilities of the partnership and
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•

•

Limited Partnerships will be required to have a written

In recognition of the fact that a limited partner may not wish to have

partnership agreement that will cover such areas as entry

their interest in a Partnership disclosed to the public, information

to and exit from the limited partnership, entitlement to

on limited partners will be treated as confidential on the register

distributions and assignment of interests, and

and will not be available to the public. The register must be kept up

Limited Partnerships will continue indefinitely rather than

to date and there are strict time requirements regarding updating

having a set life span.
The Companies Office will administer the Limited Partnerships
Act and will provide a searchable register of New Zealand
Limited Partnerships, and Overseas Limited Partnerships that
are conducting business or are engaged in business activities
in New Zealand. The register is now live on the internet and is
available 24 hours a day, seven days a week.

some information. Each year an annual return must be filed.
Limited partnership regimes can be found in countries such
as Australia, the United Kingdom, Canada, Singapore and the
United States and are a preferred structure for investing in venture
capital. It is anticipated that the new Act will allow New Zealand
businesses to compete internationally for these funds, which are
often required for new companies and for early stage expansion.

Snippets
Charities Act Update

International Law obligations. The Law Society has suggested that

Charities are reminded that in order to retain or obtain charitable-

the final decision should be made by an independent body with

purpose tax exemptions, they must register with the Charities
Commission by 1 July 2008. The Charities Commission is currently
processing applications from November/December 2007. Therefore,
later applications for charitable status may not be processed by
1 July 2008. However, the Commission does have the power to
backdate an organisation’s charitable entity status to the date it
received the properly completed application. Tax benefits can be
claimed provided an application is received prior to 1 July 2008.
An application to the Commission involves completing the
prescribed application forms and providing a certified copy
of the rules of the charity. Registering a charity is often not
straightforward. Therefore, legal advice is recommended.  Smith
& Partners’ close involvement with the community through
local service organisations places its solicitors in an excellent
position to draft any variations to your existing Trust Deed
establishing your charity, howsoever created, to comply with the
requirements under the Charities Act 2005.
Taser Update
The New Zealand Police are strongly in favour of Tasers being
introduced, following the end of their trial last year. But
controversy surrounding the Taser continues. An article entitled
“Think Twice About Tasers”, released by the Auckland District Law
Society, cautions against a hasty implementation of the Taser and
considers that strict guidelines need to be in place to prevent the
Police from developing a casual attitude towards its use.
The introduction of the Taser will also have wider implications for
New Zealand in terms of compliance with the Bill of Rights Act and

provision for the public to make submissions.
The Minors Contracts Act 1969
The Minors Contract Act 1969 provides that a contract with
someone under 18 years of age is presumed to be unenforceable
against that person. There are several important qualifications
to that rule. Firstly, certain contracts are excluded, such as some
contracts for life insurance and some employment contracts.
Secondly, a Court may enforce the contract against the minor
in whole or in part if it concludes that the contract was fair and
reasonable in all the circumstances
It was twenty years after the passing of the Minors Contract Act
1969 before there was a reported decision of the High Court
concerning enforcement of a contract against a minor. A further
twenty years has passed and the High Court has confirmed the
basic principle, which is that generally contracts with minors under
18 are presumed to be unenforceable against the minor unless
the other party can satisfy a Court that in all the circumstances the
contract is fair and reasonable and ought to be enforced.
All information in this newsletter is to the best of the authors’
knowledge true and accurate.  No liability is assumed by
the authors, or publishers, for any losses suffered by any
person relying directly or indirectly upon this newsletter.  
It is recommended that clients should consult a senior
representative of the firm before acting upon this information.
If you have any questions about the newsletter items, please
contact us, we’re here to help.
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